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Article 2

Pappas: Workplace Drug Testing—House File 42

WORKPLACE DRUG TESTING

-

HOUSE FILE 42

REPRESENTATIVE SANDRA PAPPASt

I became interested in the issue of drug testing in the workplace as I followed the controversy between federal employees
and testing advocates in the federal government. As I
researched the issue further, I was surprised to learn that some
of our traditional constitutional protections did not cover
workers in the workplace. Our rights against self-incrimination, against unreasonable search and seizure, our right to be

presumed innocent, as well as our common sense expectation
of privacy are non-existent under an aggressive and invasive
employer drug testing program. In addition, there was no na-

tional or state laboratory certification program to ensure that
laboratory tests were accurate in eliminating the possibilities of
false negative or false positive results.'
I drafted legislation to address the issue of drug testing in
the workplace, and to address the constitutional and laboratory issues. My first draft of the bill, as it was originally introduced in the House,2 was modeled after a bill passed by the
California legislature. 3 The first version did not take a specific
position as to when testing was allowed, but it simply required
the use of a certified lab and provided employees with certain
4
procedural protections.

By the time House File 42 was to have its first hearing before
t Representative Sandra L. Pappas has been a member of the House of Representatives representing district 65B since 1984. She serves on five committees, including: Metropolitan Affairs, Rules and Legislative Administration, Labor and
Management Relations, State Departments Division of Appropriations, and Judiciary.
In 1987, Representative Pappas authored House File 42 which eventually became the
Minnesota Drug and Alcohol Testing in the Workplace Act.
This article was written with the assistance of Steven Liss, Minnesota House of
Representatives Research Department.
1. These false results fall into two categories: a false negative test result indicates that a person has not taken a drug when they actually have; a false positive
indicates that a person has taken a drug when they have not. See Note, Drug Testing In
The Workplace: A Legislative ProposalTo Protect Privacy, 13J. OF LEGIs. 266, 273 (1986).
2. House File 42 (1987).
3. Assembly Bill 4242 (Cal. 1986)(on file at the William Mitchell Law Review

office).
4.

House File 42 (1987).
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the Labor-Management Committee, I had read dozens of articles written on the subject, met with lab directors, employers
and union representatives, legal experts, and private citizens.
Due to the serious constitutional questions and the technological limitations, I concluded that drug testing should be used
only as a tool to help troubled employees and as one method
to improve safety in the workplace. Many employers view random drug testing as a shortcut to a drug-free workplace and
workforce. They feel this goal is more important than safeguarding a worker's civil liberties. The Teamsters Union, the
Minnesota Civil Liberties Union, and some members of the
National Organization for the Reform of Marijuana Laws were
opposed to testing of any kind. I looked for a reasonable compromise - impose some logical restrictions that would permit
some testing, but would equitably preserve employee's due
process rights. The bill I presented to the Labor-Management
Committee banned all testing, except for those in5 safety sensitive positions on a "reasonable suspicion" basis.
In the Senate, Florian Chmielewski, Chair of the Senate Employment Committee, had decided, independently, to pursue
a bill, Senate
the workplace drug testing issue. He introduced
6
mine.
to
companion
a
not
was
that
91
File
Senator Chmielewski stated publicly that he would not agree
to any bill that restricted testing, and strongly supported
mandatory or mass and random testing. 7 The House and Senate seemed headed for a collision course in which, perhaps, no
bill would emerge.
My revised House File 42, passed the full House midway
through the session and was sent to the Senate. The Senate
bill, Senate File 91, called for an appropriation to the Health
Department to establish a certification program and was referred to the Senate Finance Committee - there to languish
for a month after the House bill had already passed. I became
concerned that the legislation would die because of an $800
5. Id.
6. Senate File 91 would not have limited testing in any way, but would have
required use of a certified laboratory and would have provided mandatory rehabilitation to employees who tested positive. Senate File 91 (1987). Both bills provided
substantial procedural protections for employees.
A comparison of the two bills is included as an appendix to this article.
7. Ragsdale, Ban on Random Drug Tests Voted, St. Paul Pioneer Press and Dispatch, April 2, 1987, at IA, col. 4.
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million budgetary shortfall which would prevent the funding of
a lab certification program. I urged Senate Committee members to adopt my approach to the lab quality problem, which
would have utilized a federal proficiency program proposed by
the National Institute on Drug Abuse. The Senate did something even more surprising. They substituted the House bill
for the Senate bill, over the protests of the Senate author that
there would be his version of the bill or no bill. All parties
involved in this process, however, wanted a bill. Since I had
always stated that I was willing to compromise, several business lobbyists went to the Senate author to urge him to also
agree to negotiate a compromise. We pre-confereed early one
morning and began a three-day process of difficult back and
forth negotiations. Our compromise was introduced as a "delete everything" amendment on the Senate Floor. It was
passed unaminously by both the House and the Senate, and
House File 42 was signed into law by the Governor, Rudolph
G. Perpich, on June 3, 1987.8
This legislation is one of the first comprehensive drug testing laws in the country. 9 It will force employers to carefully
consider drug testing programs before implementation. The
Act also extends some constitutional protections to the workplace. By providing legislative guidelines for employers, employee lawsuits based on wrongful discharge or discrimination
are less likely. Finally, lab quality standards will be regulated
to ensure accurate test results.
The Act governs employee-employer relations in a number
of different ways. It prohibits arbitrary or capricious testing.1o
8. Act approved June 3, 1987, ch. 388, 1987 Minn. Laws 2931 (codified at
181.950-.957 (Supp. 1987)).
9. Several states enacted legislation in 1987 that restricts drug testing of employees to instances where the employer had reason to believe that the employee was
impaired while on thejob. See, e.g., IowA CODE ANN. § 730.5 (1987)(H.F. 469 passed
June 5, 1987); MONT. CODE ANN. § 39-2-304 (1987)(S. 338 passed April 15, 1987);
UTAH CODE ANN. §§ 34-38-1 to -38-15 (1987)(H.B. 145 passed March 17, 1987 did
not restrict testing only to those cases where the employer had probable cause to
believe the employee was impaired, however, this provision provides employees considerable procedural protections); VT. STAT. ANN. tit. 21 §§ 511-520 (1987)(H.B. 39
passed May 22, 1987).
Several states were also actively pursuing drug testing legislation at the end of
1987. For a complete listing of states see Note, To Test or Not to Test: Is That The
Question? Urinalysis Substance Screening of At Will Employees, 14 WM. MITCHELL L. REV.
397, fn. 16 (1988).
10. MINN. STAT. § 181.951, subd. l(c) (Supp. 1987).
MINN. STAT. §§
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The Act permits testing only at certain times or when certain
circumstances are present. First, pre-employment testing cannot be done until a job offer has been extended." Second,
random testing of employees can be conducted only on employees who are in safety sensitive positions.12 Third, testing
of particular individuals can be conducted only if there is a reasonable suspicion that the employee is under the influence of
drugs, alcohol, that they have suffered or caused a personal
13
injury, or that they have caused a work-related accident.
The Act also prohibits testing except when a written drug
testing policy has been adopted by the employer.1 4 This policy
must contain specific information including: who may be
tested, the circumstances of the testing, and the individual's
5
rights under the policy and the law.'
The Act contains provisions to administer the regulation of
licensed laboratories. It establishes a licensing program for
testing laboratories administered by the Department of
Health.' 6 The Act also requires employers to use a licensed
17
testing laboratory.
In addition, the Act contains provisions to govern the rights
of employees and job applicants. It prohibits adverse action
against an employee or applicant, except for temporary suspension, unless an initial positive test is verified by a confirmation test."' The Act prohibits termination of an employee in a
non-safety sensitive position following the first confirmed positive test until the employee has had the opportunity to participate in a rehabilitation program and fails to complete the
program.' 9 The Act establishes notice provisions,20 grants the
individual a chance to explain a positive test result, 2' establishes safeguards to ensure confidentiality of test results, 2 2 and
permits the individual or a representative to sue for a violation
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.

Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

§
§
§
§
§
§

181.951,
181.951,
181.951,
181.951,
181.952.
181.953.

subd.
subd.
subd.
subd.

2.
4.
5.
1(b).

§ 181.953, subd. 10(a).
§ 181.953, subd. 10(b).
§ 181.952, subd. 2.
§§ 181.952, subd. 1(5), 181.953, subd. 6(b).
§ 181.254, subd. 1, 2.
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243

23
of the law.

In conclusion, I think that the legislative process worked extremely well in passing legislation which is certainly a model
for other states.
23. Id. § 181.956.
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APPENDIX

Comparision of H.F. 42 and S.F. 91
S.F. 91

H.F. 42
DEFINITIONS

Sec. 1, subd. 1. Defines the
following terms:
Subd. 2. "Alcohol." Includes
ethanol.
No provision.

Subd. 3. "Controlled
substance." As defined by
chapter 152.
Subd. 4. "Employee."
Including full-time and parttime employees; also includes
independent contractors and
their employees.
Subd. 5. "Employer." Any
entity doing business in
Minnesota, including public
employers, except the federal
government.
Subd. 6. "Job Applicant."
Individual applying for work
within the state, including
individuals who have received
offers conditional on taking a
drug test or physician exam.
Subd. 7. "Drug test." Urine or
blood analysis or breath test
used to measure controlled
substances, their metabolites
or alcohol,

http://open.mitchellhamline.edu/wmlr/vol14/iss2/2

Sec. 1. Same.
No provision.
Subd. 3. "Commissioner." The
Commissioner of the
Department of Health.
Subd. 4. "Drug." Same.

Subd. 6. "Employee." One
who performs services for hire
including an independent
contractor.
Subd. 7. "Employer." Same.

Subd. 9. "Job Applicant."
Same.

Subd. 5. "Drug & alcohol
testing." An analysis of a body
component sample approved
by the commissioner for the
purpose of measuring drugs,
alcohol, or their metabolites.
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No provision.

No provision.

No provision.

Subd. 8. "Safety-sensitive
position." Means a job in
which an impairment caused by
drug use would endanger the
employee or others.

Subd. 2. "Confirmatory test or
retest." A drug or alcohol test
approved by the commissioner,
which provides data as to
substances detected in an
initial screening test.
Subd. 8. "Initial screening
test." A test using a method
approved by the commissioner,
which provides data as to
general classes of drugs,
alcohol or their metabolites.
Subd. 10. "Positive drug test."
A finding of the presence of
drugs, alcohol, or their
metabolites at detection levels
set by the commissioner.
No provision.

CIRCUMSTANCES OF TESTING

Sec. 2. PROHIBITIONS.

No provision.

Subd. 1. EMPLOYEES,
CONDITION OF
EMPLOYMENT. Prohibits
employer drug testing as a
condition of employment,
except as provided in section
3, subdivision 1.
Subd. 2. EMPLOYEES;
RANDOM TESTING. Prohibits
random or mandatory drug
testing by employers, including
tests as part of a routine
physical, except as provided in
section 3, subdivision 2.
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Subd. 3. JOB APPLICANTS.
Prohibits employer testing of
job applicants except as
provided in section 3,
subdivision 3.
Sec. 3. CONDITIONS OF
EMPLOYER DRUG TESTING.
Subd. 1. PERMISSABLE
TESTING OF EMPLOYEES.
Employees may be tested
where: (1) the employer has
reasonable cause based on
objective facts to believe that
the employee is impaired, and
(2) the impairment threatens
the employee's ability to safely
perform the job or threatens
the safety of others.

No provision.

Subd. 2. PERMISSABLE
TESTING AS PART OF
ROUTINE PHYSICAL
EXAMINATIONS. Permits
employers to test employees in
safety-sensitive positions as
part of a routine physical if the
doctor determines that the test
is necessary for medical
evaluation or there is medical
indication of drug use.
Requires employee be given 30
days' notice if a drug test
could be part of the physical.

No provision.

Subd. 3. PERMISSABLE
TESTING OF JOB
APPLICANTS. Permits
employers to test applicants
for safety-sensitive positions
after the applicant has been
offered a job.

Sec. 3, subd. 10.
LIMITATIONS ON JOB
APPLICANT TESTING AND
WITHDRAWAL OF JOB
OFFER. Prohibits withdrawal
of the offer unless results are
confirmed by a confirmatory
test.

http://open.mitchellhamline.edu/wmlr/vol14/iss2/2
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Permits testing of independent
contractors and their
employees as applicants before
they begin work under a
contract if required by the
contract.
TYPES OF TESTS

Sec. 3., Subd. 4. TYPES OF
TESTS. Requires employers to
use tests that measure only
controlled substances, their
metabolites or alcohol, and to
keep records and use
information only from
confirmed tests that show the
presence or absence of these
substances. Prohibits tests
other than urine or blood
analysis or breath-testing.

Sec. 4, Subd. 1. PRIVACY
LIMITATIONS. Requires labs,
to the extent feasible to
measure only drugs, alcohol,
or their metabolites and to
disclose only data regarding
the presence or absence of
drugs, alcohol or their
metabolites.

No provision.

Sec. 3, subd. 3.
LABORATORY TESTING,
REPORTING AND SAMPLE
RETENTION. Requires labs
to conduct confirmation tests
on all samples tested positive
on an initial test; to provide
the employer with the results
within 3 days; and to retain
positive samples for 6 months.
No provision.

Subd. 5. PRIVACY. Provides
that employees cannot be
required to take urine tests
while being observed by
another individual.

Published by Mitchell Hamline Open Access, 1988
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QUALIFICATION OF LABORATORIES

Sec. 3, Subd. 6. USE OF
QUALIFIED
LABORATORIES. Requires
that drug tests by employers
be performed by laboratories
that meet certain minimum
requirements: (1) the director
of the lab must possess a
doctorate or masters degree in
biological or medical science
and three years experience in
an analytical toxicology
laboratory and must be a fulltime employee, (2) the lab
must have written testing
procedures and procedures to
ensure clear chain of custody,
(3) test results must be
reviewed and certified by a
qualified scientist and test
reports must indicate the
substances tested for and the
result, and, (4) participation in
proficiency testing program.
No state licensing.

Sec. 3. RELIABILITY AND
FAIRNESS STANDARDS.
Subd. 1. USE OF LICENSED
LABS. Requires employer to
use labs licensed by the
commissioner. Requires the
commissioner to adopt rules by
January 1, 1988 establishing
standards for licensing, and
approving appropriate
component samples methods
of analysis and chain of
custody retention and storage
procedures. Allows licensing
of out-of-state labs that are
licensed by another state or
the federal government if the
standards meet or exceed the
Minnesota standard; or if the
lab has agreed to comply with
the department's rules. These
labs must agree to comply with
the requirements under the bill
for the provisions for civil
actions.
Fees. Requires the
commissioner to charge license
fees to administer the chapter.
Fees may vary by the number
of tests performed by the lab.
Excess fees may be used to
purchase equipment.
Subd. 2. TRANSITIONAL
REQUIREMENT. Essentially
the same provisions as the lab
qualification section of H.F. 42.

Also prohibits employers from
performing the analysis of
drug tests for their own
employees, except that one
agency of the state may
perform tests on the
employees of another agency.
http://open.mitchellhamline.edu/wmlr/vol14/iss2/2

Subd. 4. PROHIBITIONS ON
EMPLOYERS. Prohibits
employers from using their
own labs to conduct tests.
Prohibits charging the
employee for a test, except for
a second retest.
10
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CONFIRMATION OF TESTS

Sec. 3, Subd. 7.
CONFIRMATION OF TEST
RESULTS. (a) Prohibits an
employer from discriminating
against or penalizing an
employee or applicant on the
basis of a drug test unless the
test is confirmed by a second
test using a technology
different from that used in the
first test. The test must use
immuno-chemical technology
or chromatography as a
screening test, confirmed by
gas chromatography/mass
spectrometry where that is the
accepted method of choice. In
other cases, any form of
chromatography can be used
for the mandatory confirmation
test. (b) Prohibits adverse
action on the basis of a breath
test for alcohol unless the test
is confirmed by a blood
analysis.

Published by Mitchell Hamline Open Access, 1988

Sec. 3, subd. 9.
LIMITATIONS ON
EMPLOYEE DISCHARGE,
DISCIPLINE OR
DISCRIMINATION. Prohibits
adverse action against an
employee (or applicants under
section 3, subd. 10) unless the
results have been verified by a
confirmatory test; except that
an employee may be
suspended or transferred
without loss of pay pending
the result of a confirmatory
test if necessary to protect
health or safety. An employee
is entitled to reinstatement
with back pay if the
confirmatory test is negative.
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DRUG TESTING POLICY

Sec. 3, subd. 8. WRITTEN
POLICY. Requires an
employer to establish a written
drug testing policy, which must
be distributed to employees
and applicants before
conducting any testing. The
policy must include the
following provisions: (1) the
employees subject to the
testing policy, (2) the
circumstances that would give
rise to a test, (3) the right to
refuse and the consequences of
a refusal, (4) the consequences
of a positive test, and, (5) the
procedures for explaining the
test result, the right to a retest
and any other appeals
procedures.

Sec. 2. POLICY REQUIRED.
Subd. 1. Prohibits testing
unless pursuant to a written
testing policy.
Subd. 2. CONTENTS. Same.
Subd. 3. NOTICE. Essentially
the same; also requires the
employer to post notice that
policy has been adopted and is
available for inspection.

NOTICE BEFORE TESTING

Sec. 3, subd. 9. NOTICE
BEFORE TESTING. Requires
that an employee or applicant
be given an opportunity at the
time of testing to acknowledge
having seen the policy and to
note any medication being
taken by the employee or
applicant.
Permits the employer to
require the subject of a drug
test to verify in writing that the
test specimen in fact came
from the employee.

http://open.mitchellhamline.edu/wmlr/vol14/iss2/2

Sec. 3, Subd. 6. RIGHTS OF
EMPLOYEES AND JOB
APPLICANTS. Before a test,
an employee must be given the
opportunity to indicate any
medications being taken and
any other information relevant
to a positive test result.
Allows an individual to provide
additional information to
explain the result or to request
a retest within 3 days after
notice of a positive result.
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NOTICE AND USE OF TEST RESULTS

Sec. 4, subd. 1. TEST
RESULTS. (a) Requires
employers to inform employees
and applicants of confirmed
positive test results and to give
the employee a copy of the
results and access to
information in the employee's
personnel file related to the
test. Also requires employers
to give employees and
applicants a reasonable
opportunity to explain the test
results. Applicants must be
informed if the applicant did
not get the job because of the
test result.
No rehabilitation program.

(b) Prohibits adverse action
based on a disability or a
medical or psychological
condition, other than use of a
controlled substance or alcohol
revealed to an employer by the
test or by the employee before
or after a test, unless the
employee was under a duty to
reveal the condition to the
employer.

Published by Mitchell Hamline Open Access, 1988

Sec. 3, subd. 7. NOTICE OF
TEST RESULTS. Requires the
employer to inform employee
within 3 days of a test result;
the notice of a positive result
must include the notice of
employee rights under the bill.
Subd. 9. Gives an employee
reasonable access to
information in the personnel
file relating to a positive test
result report and other
information acquired in the
process or conclusions reached
from the information.
Subd. 9. Prohibits discharge of
an employee unless the
employee is given an
opportunity to participate in a
counseling or rehabilitation
program at the employee's
expense or under an employee
benefit plan and has refused to
participate in the program or
has failed to complete the
program.
Prohibits adverse action based
on medical information
provided to the employer
unless the employee was under
an affirmative duty to reveal
the information.
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Subd. 2. RETESTING. Allows
applicant or employee to
request additional retest of the
original sample following
receipt of the confirmed
positive test. The retest must
also be confirmed at a qualified
lab and must be paid be the
employee or applicant.
Prohibits the employer from
using the first test if the
second test is negative.

[Vol. 14

Subd. 8. CONFIRMATORY
RE-TEST. Allows an individual
to request a confirmatory
retest of a positive test at the
individual's expense; the retest
may be conducted at the
original or another licensed lab
and must use the same
threshold detection level as
used in the original
confirmatory test.

CONFIDENTIALITY

Sec. 5, subd. 3.
CONFIDENTIALITY.
(a) Requires employers to
establish a system to ensure
that samples are not
misidentified and the
confidentiality is maintained
and ensures clear chain of
custody.
(b) Provides that all
information is private and
privileged and cannot be
released to anyone other than
the employee. The employer
must designate a representative
to receive test results who is
the only individual with access
to the results.
(c) Allows the employer to give
the results to a substance
abuse treatment facility for
evaluation or treatment of the
employee. Allows use of a
confirmed test result in an
arbitration or grievance
procedure, and in an
administrative or federal court
proceeding. Also allows
disclosure when required by
federal law or contract.
http://open.mitchellhamline.edu/wmlr/vol14/iss2/2

Sec. 3, subd. 5. CHAIN-OFCUSTODY PROCEDURES.
Requires employers to comply
with chain-of-custody
procedures adopted by the
commissioner and with their
own reasonable procedures
before the rules are adopted.
Sec. 4, subd. 2.
CONFIDENTIALITY
LIMITATIONS. Provides that
the data is private and
confidential for private
employees and "private data
on individuals" for public
employees.
Subd. 3. EXCEPTIONS. Same,
except no provision on release
of information to treatment
facility.
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(d) Prohibits use of test results
in a criminal proceeding.

Subd. 4. PRIVILEGE. Same.

Subd. 4. RETALIATION.
Prohibits penalizing employees
who assert rights under the
statute.

No provision.

COLLECTIVE BARGAINING

Sec. 5. FREEDOM OF
COLLECTIVE BARGAINING.
Provides that nothing in the
law interferes with collective
bargaining agreements either
existing or future, that provide
a substance abuse testing
policy that meets or exceeds
the standards of employee
protection provided by the law.

Sec. 5, Subds. 1, 2. FREEDOM
TO COLLECTIVELY
BARGAIN AND EMPLOYEE
PROTECTION UNDER
EXISTING COLLECTIVE
BARGAINING
AGREEMENTS. Same.

FEDERAL PREEMPTION

Sec. 6. FEDERAL
REGULATIONS. Provides that
the provisions of the bill do
not apply to employers where
the employees or applicants
are subject to drug testing
pursuant to federal regulations
or federal contract
requirements except where the
provisions are not inconsistent
with the federal rules or
contracts.

Published by Mitchell Hamline Open Access, 1988

Sec. 7. FEDERAL
PREEMPTION. Essentially the
same, but requires that federal
regulations specifically preempt
state regulations to be
preemptive; also preempts
state rules adopting federal
regulations related to interstate
transportation.
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REMEDIES

Sec. 7. INDIVIDUAL
REMEDIES. Allows anyone
injured by a violation of the
bill to sue for damages,
including punitive damages,
costs including attorney's fees,
and equitable relief, such as
such as reinstatement and
backpay.

Sec. 6. REMEDIES. Subd. 1.
EXHAUSTION. Requires an
employee or collective
bargaining agent to exhaust
contract remedies before
bringing an action.

Subd. 2. DAMAGES. Same,
except no provision for
attorney's fees.
Subd. 3. INJUNCTIVE
RELIEF. Allows action for
injunctive relief by state,
county or city attorney or
collective bargaining agent, in
addition to employee or
applicant.
Subd. 4. OTHER EQUITABLE
RELIEF. Same.
APPROPRIATION

Sec. 8. APPROPRIATION.
$124,000 for the biennium.

No appropriation.

EFFECTIVE DATE

August 1, 1987.
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September 1, 1987.
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